JIM& AN TATUM
| BLA 96-90, 96-91 Deci ded January 5, 2000

Appeal s fromtwo decisions of the Regional Drector, Véstern Regi onal
ordinating CGenter, Gfice of Qurface Mni ng Recl anati on and Enf or cenent ,
affirmng decisions of the Denver and A buquerque Feld Gfices, determning
that the Sate regulatory authority had taken appropriate action in response
toa Ten-Day Notice issued in response to acitizen's conplaint. No. G593
020- 008.

Decisionin IBLA96-90 affirned as nodified; decision in | BLA 96-91
vacat ed and case renanded.

1 Qrface Mning Gntrol and Recl anation Act of 1977
Gtizen's Gonplaints: General | y--Surface Mning
Qntrol and Recl anation Act of 1977: BEnf or cenent
Procedures: Generally--SQurface Mning Gontrol and
Recl anation Act of 1977. Inspections: 10-Day Notice
to Sate

Lpon review of action taken by the state regul atory
authority in response to a 10-day notice, CaMis
obligated to conduct an inspection unless the state
takes appropriate action to cause the violation to
be corrected or shows good cause for failure to do
so. "@od cause for failure to act" includes a
finding that the all eged viol ation does not exist
and (BMIs standard on reviewof such a finding is
whet her the state regulatory authority' s action or
response to the 10-day notice is arbitrary,
capricious, or an abuse of discretion under the
state program

2. Qrface Mning Gntrol and Recl anation Act of 1977
Enf or cenent  Procedures: General | y--Surface Mning
Qntrol and Recl anation Act of 1977: |nspections:
10-Day Notice to Sate

Assuming actions by a surface coal mining operation
result inthe dimnution of a person's water supply,
the operator is responsible for repl acenent of that
water supply, in accordance wth section 720(a)(2)
of the Qurface Mning Gntrol and
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Recl amation Act of 1977, 30 US C § 1309%(a)(2)
(1994), only if that water supply constitutes a
"drinking, donestic, or residentia water supply."

3. Qrface Mning Gntrol and Recl anation Act of 1977
Gtizen's Gonplaints: General | y--Surface Mning
Qntrol and Reclanation Act of 1977: Sate Program
10-Day Notice to Sate--Surface Mning Gntrol and
Recl amati on Act of 1977: SQubsi dence: General ly

Wen the record on appeal establishes that the state
regul atory authority' s response to a 10-day notice
of astate regul atory programsubsi dence viol ation
by an underground coal nini ng operation was
arbitrary, capricious, and an abuse of discretion,
the CBMdeci si on uphol ding the state regul atory
authority's action wll be vacated and the case
renanded for appropriate action.

APPEARMINCES Ann Tatum pro se and for JimTatum Houston, Texas; Brock
VWod, Esqg., Gfice of the Rgional Solicitor, US Departnent of the
Interior, Lakewood, lorado, for the Gfice of Qurface Mning Recl anation
and Enf or cenent .

(AN ON By CEHUTY GH B- ADMN STRATI VE JUDEE HARR' S

Jimand Ann Tatum(hereinafter, Tatuns or appel |l ants) have filed
separate appeal s fromtwo decisions of the Regional Drector, Véstern
Regional ordinating Genter, Gfice of Surface Mning Recl anati on and
Enforcenent (CBV), dated August 24, 1995, and Septenber 18, 1995,
determining that the responses of the Sate of l orado, Departnent of
Natural Resources, Dvision of Mning and Geol ogy (CM5 were appropriate
action in response to a Ten-Day Notice (TON issued by GBM BV ssued the
TONto DMGfollowng receipt of a citizen's conpl aint fromthe Tat uns
alleging that an underground mini ng operati on conducted by Basin Resour ces,
Inc. (BR) (fornerly, Womng Fuel Gonpany), had caused subsi dence danage to
their hone near Véston, (ol orado, and danaged a |ivestock water well on
their property. 1/

| . Factual and Procedural Backar ound

h January 25, 1984, BR obtai ned a pernanent programpermt (No. G
81-013) fromthe Sate regul atory authority. The permt, as revised July 2,
1990, authorized BR to engage i n underground coal mining operations on
9,068 acres of Federal and private land situated in Ts. 33

1Y The Board docketed the appeal of the Aug. 24, 1995, decision as | BLA 96-
90 and the appeal of the Sept. 18, 1995, decision as |BLA 96-91. Those two
appeal s have been consol i dated for purposes of this opinion.
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and 34 S, R 67 W, Sxth Frincipa Mridian, Las Aninas Qunty, @l orado,
inwiich BR owed or |eased the mneral estate. This included about 153
acres of |and subsequent!y purchased by the Tatuns in 1988 known as the
"Solitario Ranch,” part of which overlaid an alluvial valley floor (AR of
the Furgatoire Rver. In order to prevent subsidence of the | and surface
fromoccurring wthin the A/ BR's permit specified an extraction rate of
no nore than 50 percent of the naterial underlying that |and by the roomand
pillar nethod. BR was otherwse permitted to engage in |l ongwal | nining.

In My 1988, BR proposed to extend its existing underground coal
mning operations (known as "Hrst North Min") in the Mxwell coal seam of
the Raton Fornation, wthinits permtted area, northeast under the Ql orado
and Woming Railroad right-of-way, the Purgatoire Rver, and the right-of-
way for Sate Hghway 12, thereby crossing under the tract of |and owned by
the Tatuns, which is bisected by the hignway and the river. That tract of
and contai ns an adobe house, part of which dates fromthe early 1900 s,
which is located south of the river and the highway and northeast of the
railroad. 2/

A the tine BR proposed to extend its operations, the Hrst North
Mi n workings were |ocated 2,150 feet southwest of the Tatuns' house. BR
initiated roomand pillar mning operations underneath the Tatuns' property
in My 1988. That operation invol ved construction of 18-foot- wde, 7.5
foot-high entries, surrounding 80-foot-square pillars. Hwever, this mning
ceased in July 1988 when productivity decreased and it becane uneconomc to
conti nue mni ng.

Ronal d K Thonpson, a BR enpl oyee who conmenced work for the conpany
in February 1990, explained, in a Decenber 10, 1993, deposition, that he
understood that water had accunul ated in the workings, softening the nine
floor and slowng operations. (Deposition at 27.) He stated that the mne
was later sealed off and filled wth water, thus preventing access. Id. at
4,

h Novenbber 27, 1990, DMG approved Technical Revision No. 15to BR's
permt, which provided for drilling a 10- to 12-foot dianeter airshaft ("NA
1 Shaft") to a depth of 590 feet insec. 19, T. 33S, R 67 W, Sxth

2/ The house has plaster interior walls and a wre-nesh rei nforced cenent
stucco coating on the exterior. The eastern third of the house has two
stories and the renai nder is one story high. There is a partia basenent
under the western third of the house, which was added sonetine after
construction of the rest of the house. The renai nder of the house is
underlaid by a shallowcraw space. A the western end of the house, there
is a short flagstone-covered breezeway which runs south to a two-car garage.
In the center of the overall L-shaped configuration of the house, breezeway,
and garage i s a garden, encl osed by a | ow adobe wal | .
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Principal Mridian, Las Aninas Gunty, lorado. The shaft was intended to
provi de exhaust and ventilation for its underground nine worki ngs known as
the "Hrst Left Longwal | Panel." These workings invol ved mning by the
longwal | nethod, which resulted in the renoval of a series of 600-foot-w de
panel s running along the strike of the coal (N 25° W), adj acent to

devel opnent nai ns. The southern edge of the panel s and the adj acent

devel opnent nai ns were 530 and 370 feet fromthe Tatuns' water wel |l (Veéll
No. 10), which is 300 feet south of their northern property line.

BR's revised permt provided that "every reasonabl e attenpt” woul d be
nade to elimnate or reduce the flowof ground water into the airshaft.
Thus, when it drilled the shaft upwards froma total depth of 640 feet in
January 1991, BR sealed any fractures in the surrounding rock, prior to
drilling, by injecting grout through three drillhol es and cased the open
borehole, followng drilling, wth steel. Despite BR's efforts, however,
water, flowng at the rate of fromvto 2-1/2 gallons per mnute, was
encountered at various elevations in the shaft, all of which were bel owthe
bottomof the Tatuns' well.

North of Sate Hghway 12, BR's airshaft is 355 feet northwest of the
Tatuns' water well. That well, which had historically used a wndmll to
bring water to the surface for |ivestock watering purposes, was construct ed
by the Tatuns' predecessor-in-interest soneti ne before 1972. The wel |l was
determined on March 1, 1995, during a joint inspection by DMsand C8V in
the conpany of Tatuns and BR personnel, to be 145.1 feet deep. (Held
Notes, dated Mrch 1, 1995 at 1; see Letter to DM5fromthe Tatuns, dated
July 12, 1994 ("approxi nately 146 feet").) Thus, the well was conpleted in
a geol ogi ¢ zone about 450 feet above the coal seammined by BR in the Raton
Formation. S x-inch dianeter casing was al so found to be visible for a
distance of at least 30 or 40 feet donn inthe vell. A thetine BR's
permt was issued in 1984, the well, which was not permtted by the Ql orado
Gfice of the Sate Bngineer, Dvision of Vdter Resources, was listed in
BR's well survey as "not functioning.”" However, no record was nade of the
level or quantity of water inthe well. Nevertheless, BR was required, in
its permt, to take appropriate mtigative neasures, if its mning
activities seriously affected the potential usage of any water well wthin 1
mle of its operations.

The evi dence establ i shes that the Tatuns never used the water well;
rather it received only historic use. (Letter to DMGfromthe Tatuns, dated
February 9, 1993; "Investigation into Possi bl e Adverse Inpacts of Mning
perations on the TatumWndml| Vel |," dated June 6, 1995, (June 1995 DMG
Report) at 2.) Thonpson stated, in his Decenter 10, 1993, deposition, that
he found the wel | inoperabl e on the various occasions that he observed it
after February 1990, because "the nechani smthat powers the wndml| has
been di sconnected.” (Deposition at 20.)

The Tatuns have not asserted that they operated the well at any tine

during their ownership of their land or that it was ever in a conditionto
be operated. They clamonly that they "had the wndmll |ooked at in 1990
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to determne what wndml| parts were needed,” their position bei ng that
BR's activities in 1991 caused the well to go dry. (Satenent of Reasons
for Appeal (SR, IBLA9%-90, at 10, 11.)

By letter dated Decentber 18, 1991, the Tatuns first advised BR that
damage, which might be attributable to its underground nmini ng operations,
was occurring to their house. Qne year later, by letter dated Decener 15,
1992, they notified DMGthat their water well was dry as aresult of BR's
underground mining operations. Qn My 25 1993, they sent a letter to DMG
expressi ng concern that danage to their house was occurring as a result of
subsi dence caused by BR's underground mining operations. The letter was
acconpani ed by a My 24, 1993, report prepared by Mnce J. Mgil, Las Aninas
Qunty Building Inspector. Mgil, who, at the Tatuns' request, had
inspected their house on My 18, 1993, observed nunerous structural cracks
inthe wals (both interior and exterior), ceilings, and corners of the
various roons and around the w ndows and doorways on both levels. He
concl uded that there had been recent earth novenent in close proximty to
the residence, but did not attribute it to subsi dence caused by BR's nearby
under ground workings. (Mnorandumto the Tatuns fromM gil, dated My 24,
1993, at 3.) Rather, Mgl advised the Tatuns to hire a structural engi neer
to conduct an in-depth investigation of the cause and renedy. 1d.

DMG responded to the My 25, 1993, letter and attached report on July
7, 1993, concluding that it did not appear that any danage to the house was
caused by mne subsidence. |n a subsequent letter to the Las Aninas Gounty
A anning and Land Wse Gfice, dated August 12, 1993, DMG expressed the sane
opi ni on.

By letter dated Novener 30, 1993, the Tatuns filed a citizen's
conplaint wth CBVal l eging the BR's underground nmini ng operation had
caused subsi dence danage to their residence and danage to a water well on
their property. On Decentber 7, 1993, in response to the citizen's
conpl aint, CAMlissued TON No. 93-020-370-005 to OM3 listing three
violations of Gl orado Sate programstandards. The TDN described the
violations as a failure to properly conduct a subsi dence survey, subsidence
noni toring, and subsi dence control plan for the Tatuns' property, in
violation of sections 2.05.6(6) and 4.20 of 2 Ml o. (ode Regs. (1991)
(Molation 1); failure to control adverse consequences to a water well on
the property (Molation 2); and failure to provide a detail ed operations
plan of the proposed (or actual) underground workings as it related to the
Tatumproperty (Molation 3). In accordance wth 30 CF. R § 842. 11, Cav
required that the Sate take appropriate action to correct the violations or
show good cause for failing to do so.

(n Decenber 20, 1993, DMGresponded asserting that BR had not
violated Sate standards as alleged in Molations 1 and 3, and that, due to
lack of historical information fromthe Tatuns concerning the water well, it
did not consider BR to have violated Sate standards, as set forthin
Molation 22 On February 4, 1994, followng the receipt of further
infornation fromCM5 the A buquerque Feld Gfice (AFQ, BV inforned DMG
t hat
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it considered its response to Molations 1 and 3 to be "appropriate,” but
the response to Molation 2 to be inappropriate. AFOexpl ai ned, regardi ng
Molation 2, that the facts alleged by the Tatuns, if true, would constitute
aviolation of the Sate programand that the DM5was obl i gated to conduct a
nore thorough investigation. On the sane date, CBMal so inforned the Tat uns
of the results of its reviewof OM5s response.

By letter dated February 14, 1994, DMGsought infornal reviewof AFOS
determination regarding Mol ation 2, in accordance wth the procedures set
forthin 3 CFR 8842 11(b)(1)(iii), asserting that the i nappropriate
finding shoul d be reversed because its investigation into the technical
aspects of the alleged violation was ongoing. n My 26, 1994, the Deputy
Drector, (B responded to OMG s request for infornal reviewby granting it
an additional 60 days in wich to conplete its investigation.

By letter dated July 18, 1994, DMsinforned AFOthat it had conpl et ed
its investigation and that, based on a letter fromJimTatumstating that it
appeared that an airshaft constructed by BR had not harned the water well,
it believed the i ssue had been resol ved. It requested that CGBMfind its
response to Molation 2 to be appropriate. AFOforwarded this infornation
tothe Deputy Drector, GV by nenorandumdated July 29, 1994, stating
"AFO does not believe that DM5s investigation answers the questi on whet her
or not the mne shaft has inpacted the water well."

By letter dated Decener 2, 1994, the Tatuns requested infornal
review pursuant to 30 CF R 8§ 842 15(a), of that part of the AFOs
February 1994 decision relating to Molations 1 and 3. The Deputy Drector,
CBV] acknow edged this request in a January 18, 1995, "interi mresponse,"”
wherein he al so stated that his response woul d serve as "an updat e regardi ng
our pendi ng decision to @l orado DOvision of Mneral s and Geol ogy' s (EM3
request for infornal reviewof Part [Molation] 2 of the sane TON" He
inforned the Tatuns that "the Qlorado OM5 has nade a firmconmtnent to
pronpt|y take the lead in conducting a thorough technical investigation to
det ermine whet her Basi n Resource' s under ground nmini ng operati ons have
inpacted the water level in your well and have caused subsi dence-rel ated
damage to your property.” He stated that upon conpl etion of DM5 s techni cal
investigation and revi ew of subsequent actions taken by DM CaMwoul d
notify themof its decision on the violations.

h February 1, 1995, DM and GaMofficials, the Tatuns, their mning
engi neer consultant, and representatives of BR all visited the Tatung'
house to conduct an investigation of the subsidence allegation. Inhis
February 8, 1995, report of that investigation, DMsofficial, JimPend eton,
an engi neering geol ogi st, stated at page 4 that there was "suffici ent
evi dence to concl ude that mne subsidence is not the cause of the Tatum
resi dence' s observed structural synptons.” In part, he based
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that conclusion on his observations of the foundati on of the house. He
stated at page 3 of his report:

| entered the craw space beneath the nain floor fromthe
partial basenent. * * * | examned the craw space foundation
walls by flashlight * * *,  The foundati on consists of field
rock and nortar walls founded i n excavated trench[e]s. Two to
three courses of unfini shed adobe bl ocks are pl aced on top of
the field stone vall as aleveling course. Hnally, wooden

bl ocks support the floor joists. The craw space is excavat ed
as mich as 2 Yfeet into shal e bedrock. * * * No cracking or

di saggregati on of the grout was observed at any location in the
field rock walls or the adobe | eveling course. Wiile props and
shing had been installed at several |ocations beneath the
joists, * * * no novenent appeared evident at any of these
supported locations. None of these shinmed supports had been
unl caded or di sl odged.

However, in a subsequent nenorandumto Susan MGannon, al Program
Qupervisor, DM dated June 2, 1995, Pend eton admtted that he was unabl e
to enter the cran space beneath the eastern two-story portion of the house
or to nake any observations regarding the condition of the foundation there.

In an undated "Trip Report,™ prepared by Mke Rosenthal, Chi ef,
Physi cal Sciences Branch, GBM who took part in the February 1, 1995,
investigation, Rosenthal concluded at page 2 that "there is little
likelihood that there has been subsi dence associated wth the first north
operation of the Gl den Eagle Mne that woul d have af fected the Tat umhone. "
In a February 16, 1995, nenorandumto the Tatumfile acconpanying his Trip
Report, Rosenthal stated:

| have reviewed the subject [OM3 report and agree wth the
concl usions nade by JimPendl eton. | have never observed act ual
subsi dence danage to a structure where there has been no
foundation invol venent. The observation of no drastic
foundation fail ure by JimPend eton, in conjunction wth worst
case subsi dence nodel i ng, done by nysel f, woul d i ndi cate that
subsi dence is not the cause of the cracking of the Tat um hone.

By letter dated February 23, 1995 DMGnotified CBMthat it had
conpl eted its investigation into the subsi dence question and that "the Tatum
residence is not wthin an area where nine subsi dence related to the 1st
North Min of the Gl den Eagle Mne is occurring or has occurred. Therefore
the Tatumresi dence is not subject to mine subsidence inpacts.” By letter
of the sane date, it inforned the Tatuns of its conclusion. Hve days
later, the Acting Regional Drector, Vestern Region Gordinating CGenter,
AV sent infornation to the Tatuns, which he stated had been
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devel oped usi ng "our subsi dence prediction nodel " and utilizing the
approxi nat e "35-degree angl e of draw you suggested to ne: "

As our original calculations indicate, using the actual
extraction ratio, extraction thickness, and percent hardrock
fromthe geol ogi cal naps, subsi dence woul d not occur.

In order to obtain an angle of drawof 34.52 degrees, we
had to doubl e the extraction thickness (to 15 feet), half the
percent hardrock (to 15% and assune 100%extraction (versus
31%. The calculations are shown on the attached conput er
printout. As you can see even Wth this theoretical situation,
t he subsi dence woul d be | ess than an one-eighth of aninch. Vé
noted that under this scenario that the railroad woul d have
dropped 9.11 feet as it is located at the center of the
subsi dence curve. V& found no evidence in the field indicating
that the railroad tracks had subsi ded. [3/]

The Tatuns hired two professional engineers to assess the conditions
at their residence. Followng a visit on February 23, 1995 WIIliamJ.
Atwooll, PE, Mce President of Aguirre Engineers, Inc., prepared a
docunent for the Tatuns, dated March 16, 1995 and entitled "Report of Ste
Msit (bservations TatumResi dence.” Therein, he described his observations
of danage to the interior and exterior of the residence. He discussed
possi bl e causes of the danage and sunmari zed:

[ T he Tat umresi dence has been danaged by settlenent or
di spl acenents that are prinarily evident in the two-story
portion

3/ In Ronald Miynard, 130 IBLA 260, 262-63 n.6 (1994), we stated:

""Angle of draw is defined in 1 SVE Mning Engi neeri ng Handbook 8§
13.1-1 (1973) as 'the angle between a vertical |ine fromthe edge of the
[mine] opening and another |ine extended to a point at whi ch subsi dence
tails out to zero.' The Handbook states further:

"This angl e has been found to be about 35E in Europe but is rather
academc, being a function of instrunent precision in detecting subsidence.
S nce the subsidence effect is so snall at any point beyond a 25t angl e,
this latter nay be considered the practical limt of subsidence.
Furthernore, indications are that the angle of drawvaries wth depth and
nature of the strata.’

(Footnote omtted).

"Angle of draw is also defined in ADctionary of Mning, Mneral and
Related Terns, US Departnent of the Interior, Bureau of Mnes 39 (1968),
as:

"In coal mne subsidence, this angle is assuned to bisect the angl e
between the vertical and the angle of repose of the naterial and i s 20E for
flat seans. For dipping seans, the angl e of break increases, being 35. 8E
fromthe vertical for a 40E dip. The nain break occurs over the seamat an
angle fromthe vertical equal to half thedip.'" Se M&J Ga @®. v. CGBV
115 1BLA 8, 21 (1990).
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of the residence. Hbowever, recent cracks appear in other
portions of the structure also. Ve have consi dered a variety of
reasons for the danage that has occurred. Evidence does not
exist to categorically attribute the danage to a specific cause;
therefore, judgnent has to be applied. Qonsidering the possible
causes of the danage, it is our opinion that the surface
novenents due to coal subsidence are a likely reason for the

danage.
(Attwool | Report at 7.)

Aso, Grlton E Grity, PE, Honeer BEngineering, provided the
Tatuns wth a "Progress Report on Tat umHbuse Subsi dence |ssues” on Aori |
12, 1995. Therein, he referenced the Atwool | Report, characterizingit as
havi ng concl uded that "mni ng rel at ed subsi dence coul d have caused the
problem"” (Gerity Report at 1.) In his opinion, CBV"used an incorrect
nodel in their conputer subsidence analysis. The correct nodel indicates
that mne-influenced ground novenent coul d certainly have af fected the Tat um
house.”" 1d. DMGreviewed both of these reports and i n a nenorandumdat ed
April 14, 1995, Pendl eton stated:

Al the professional s invol ved agree that the Tatumresi dence i s
evi dencing extrene structural distress. In ny opinion the

concl usion of Messrs. Gerity and Atwooll is that it hasn't been
exhaustivel y denonstrated that subsi dence did not cause the
phenonena observed. | have di scussed these reports wth Mke
Rosenthal of the CGBM Based on our professional experience in
subsi dence observation and eval uation, both M. Fosenthal and |
are of the opinion that there is insufficient evidence for us to
concl ude that subsi dence caused t he phenonena observed at the
Tatumresi dence. Senantically, these statenents are not in
contradiction. Inherent wthintheir structure is a

di sagreenent regarding the burden of proof.

Oh My 11, 1995, CBMland DM of ficia's, acconpani ed by BR enpl oyees
and Tatuns' expert, Gerity, again inspected the Tatuns' residence. It was
agreed that another inspection woul d take place to include Dr. Jesse L.
Gaft, a subsidence expert wth the Techni cal Assistance Team Program
Qupport D vision, Appal achian Regional ordinating CGenter, CBM  That
inspection took place on My 23, 1995. DOr. Gaft was acconpani ed by C8V
DM5 and BR representatives, as well as Grity.

That sane day, another expert hired by the Tatuns, John D Reins,
PE, Senior Gnsultant wth Mdsen, Kneppers & Associates, Inc., issued a
report to the Tatuns of findings and prelimnary conclusions followng his
inspection of their residence. A page 4-5 he stated: "Vé understand t hat
other investigators have concl uded that surface novenents due to coal mine
subsi dence are a likely reason for nuch of the damage to the house. Qur
observations and interpretations of the distress are consistent wth
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that explanation.” @ncerning the foundations, he observed that "[t]here
was no significant distress or evidence of novenent affecting the concrete
foundation wal | s of the basenent at the west end of the house.” |d. at 2
In the foundation of the central portion of the house, there were "no
indications of significant deterioration or distress,” and he characterized
the foundation as being "in surprisingly good condition considering the age
of the structure.” |d. He stated that he was unabl e to nake a "cl ose and
detai |l ed i nspection of the foundations for the eastern (two-story) portion
of the house" because of "limted access.” Id. at 2-3. In describing the
exterior of the house, he stated that "the south wal | above the second story
level near the east end of the house was badly deteriorated fromprol onged
exposure to noisture. The deterioration corresponded wth the interior
danage we noted wthin the upstairs sitting room" 1d. at 3.

By letter dated June 7, 1995, DM5responded to four separate letters
it had received fromthe Tatuns in My 1995 regarding various aspects of the
danage to the Tatuns' house and investigations thereof. Therein, DM5
stat ed:

Wile it is true that we have observed evi dence of novenent of
the upper walls in an outward noti on, absol utely no evi dence of
novenent of the foundation of the hone has been observed by any
parties. Mvenent of the foundationis the critica indicator
of nmine subsi dence. Wthout evidence of novenent of the
foundation we can nake no finding except that mne subsi dence
has not inpacted the hone. Further we continue to believe that
no subsi dence related to the 1st north nai ns has occurred.

O June 30, 1995, Or. Gaft released the report of his My 19, 1995,
inspection. A pages 7-8 of that report, he concl uded:

The Tatumbui I di ng conpl ex is well outside any potential
mni ng-rel at ed subsi dence i nfl uence- - even when conservati vel y
assuming that 75 percent of the coal had been extracted and only
11 percent of the overburden is hardrock (FH gures 3 and 4).
Wth only 34 percent actual coal extraction, and 50 percent
actual hard rock, it is highly unlikely that any surface
subsi dence has occurred over the 1 North entry. This concl usi on
is substantiated by two facts: 1) norailroad repair has taken
pl ace over the 1 North entry wthin the zone of expected naxi num
defornmation other than nornal nai ntenance; and 2) the subsi dence
nonitoring over the simlarly-configured 3 North entry shows no
neasur abl e subsi dence. Furthernore, if the building conpl ex was
bei ng i nfl uenced by mine rel ated subsi dence, the garage, patio,
and concrete included in this area woul d be danaged. The cracks
in the house woul d be tension type, and, therefore, wder at the
base becoming narrow upwards. The water draining into the 1
North entry is fromthe coal bearing stratigraphic interval.
The overburden is
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too consolidated to subside as a result of water wthdrawal , and
si nce subsi dence has not progressed upwards, there are no cracks
that could inpact the shallowalluvia wells.

The nost |ikely causes of the damage to the Tat umHuse
are nodifications to the structure, poor nai ntenance, and/ or
stress applied to the structure by soil novenent associated wth
devatering by the trees during extended dry periods, in
confi nation wth poor nai ntenance of the roof, which would al |l ow
water to enter intothe walls. An additional possible cause is
the tree stunp at the corner of the fire place. It is possible
that the roots are rotting and the ground is | osing support in
this area causi ng novenent of the foundation into the rotted
areas. Thisis also apart of the foundati on that cannot be
eval uated through the craw space under the house.

By nenorandumdated July 17, 1995, the Acting Chief, Program Support
D vi sion, Appal achian Regional Gordinating Genter, C8V) forwarded to the
Regional Drector, Véstern Regional ordinating Genter, GV a report of
the findings of Or. Kewal Kohli, Mning Engi neer, Appal achi an Regi onal
Mordinating Genter, CGBM who had visited the Tatuns' hone during the My
11, 1995, inspection. He concluded that the danage to the Tatuns' hone was
not caused by BR's underground mning of the 1st North Min. He stated
that the actual extraction ratio for the 1st North Min was 34 percent and
that no subsi dence woul d occur because of an adequate safety factor for the
pillars. H explained that Gerity had arbitrarily used an extraction ratio
of 90 percent in the conputer nodel to predict subsidence near the Tat uns'
house and that, as a result, his results were erroneous.

h August 23, 1995, in separate letters, DMGinforned CBMand the
Tatuns that it had conpl eted its investigation of danage to the Tat ung'
house and had concl uded that the house was not wthin an area in wich mne
subsi dence was occurring and that, therefore, the house was not subject to
nmne subsi dence inpacts. DOMGrequested that CBMi ssue a deci sion either
uphol ding its response as appropriate or overturning it.

h Septenber 18, 1995, the Regional Drector, Véstern Regi onal
ordinating CGenter, BV issued a decision affirmng AFOs February 4,
1994, decision that DMG had responded appropriately to Molations 1 and 3 of
TON No. 93-020-370-005. Therein, he stated:

Ater full consideration of the factors inthis natter, |
find that the AAODrector properly determned that DMG s
response to alleged violation 1 of 3 relating to danage to your
resi dence due to subsi dence contained in the ten-day notice
constituted appropriate action. Further reviewof the record
for Molation 3 of 3 discloses that DMs forwarded copies of the
operator's naps and geol ogi ¢ cross sections along wth narrative
fromthe permt as docunentation that the operator[']s plan
existed The AFOinits February 4, 1994, letter found
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this docunentation to fulfill the intent of the @l orado
program | concur wth AFOs decisionin finding that DM s
response to alleged violation 3 of 3 constituted appropriate
action.

The Tatuns filed a tinely notice of appeal of the Regional Drector's
decision. The Board docketed that appeal as | BLA 96-91.

During this sane tine period, DM was further investigating the

al l eged damage to the Tatuns' water well, and by letter dated June 6, 1995,
DMG notified CBMthat, based onits technical investigation, it had
determined that it was "likely that the water level inthe well was

i nfl uenced by adj acent underground wor ki ngs and exhaust shaft, but that the
water well is neither permitted nor is the water right adjudicated wth the
Sate Egineer's Afice, and the operator took neasures to mini mze

hydrol ogic inpacts in the area of the well."” It concluded that BR was not
invioation of its permt, the @l orado Qurface Ga Mning Recl anati on Act
or Sate regulations, and it attached a copy of its investigative report.

Inthe report, DMGfound at page 11 that, although the original
conplaint had all eged that mning operations had dried up the well, the well
contai ned approxi natel y 39 feet of water above the forner well punp intake
level; the well had been allowed to fall into a state of disrepair that
inhibited water production; there had been no attenpt to rehabilitate the
vell tomaximze or naintainits productivity, BR took appropriate neasures
to minimze groundvwater inflows during drilling of the borehol e and
installation of the shaft; nonitoring of the well for over a period of a
year did not indicate atrend of afalling water table; and "[t]he owner of
the wel | has not nade a denonstration of injury, or that the capacity of the
saturated thickness of the formation is now unabl e to neet historic usage.”

By letter dated June 28, 1995, the Denver Held Gfice (OFQ, GV
determined, on the basis of DM5s June 6, 1995, letter and report, that CMG
had taken appropriate action in response to Molation 2 of TON No. 93-020-
370-005. By letter of the sane date, DFOinforned the Tatuns that it found
DM5 s actions appropriate wth regard to Molation 2 and that CBVwoul d not
be conducting a Federal inspection or taking any enforcenent action.

Inaletter dated August 12, 1995, the Tatuns requested i nfornal
reviewof OFOs June 28, 1995, decision, pursuant to 30 CF. R § 842.15. By
deci sion dated August 24, 1995, the Regional Drector, Véstern Regi onal
ordinating CGenter, CBM issued a decision affirmng the OFO's deci si on.

The Tatuns filed a tinely appeal of the Regional Drector's decision.
The Board docketed that appeal as | BLA 96-90.
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1. D scussion

[1] In accordance wth section 503 of the Qurface Mning Gntrol and
Recl anation Act of 1977 (SMIRY, 30 US C 8§ 1253 (1994), a state wth an
approved state programhas prinary responsibility for enforcing SUIRAw thin
its boundaries. However, notwthstanding the fact that a state nay have
been granted prinary enforcenent authority, CBMretains a significant
oversight role to ensure conpliance wth SVIRA s nandates. Thus, where,
pursuant to a citizen's conplaint, CBVhas reason to believe that a
permttee isinviolation of a state regulatory program C8Vis required to
issue a TENto the appropriate state regulatory authority,. See 30 USC 8
1271(a) (1) (1994); 30 CE R 8§ 842. 11(b)(1). Uthder 30 CER §
842.11(b) () (ii)(B (1), unless the state takes "appropriate action" to cause
the violation to be corrected or shows "good cause for the failure to do so"
wthin 10 days of receiving the TDON C8Vis required to conduct an i nmedi ate
Federal inspection of the surface coal mning operation. SLe 30 USC 8§
1271(a) (1) (1994); 30 CE R 8§ 842. 11(b)()(ii)(B(1); Fank Hibbard, 145
| BLA 49, 52-53 (1998); Anbleside, Ltd., 135 IBLA 51, 57 (1996).

The applicable regulations further provide at 30 CFER 8
842.11(b) () (ii1)(B(3), that "appropriate action' includes "enforcenent or
other action authorized under the Sate programto cause the violation to be
corrected.” A 30 CRFR 8842 11(b)(1)(ii)(B(4), the regulations |ist
five situations which are considered to constitute "good cause" for a
failure to take enforcenent action. See Mrgan Farm Inc., 141 IBLA 95, 100
(1997); Anbleside, Ltd., supra at 58. "@od cause" is properly found when
the Sate establishes that the violation of the Sate surface mning | aw
"does not exist." 30 CFR 8842 11(b)()(ii)(B(4)(i); Mrgan Farm Inc.,
141 1BLA at 100.

In deciding wether the Sate took appropriate action or denonstrated
good cause for not taking enforcenent action, the Sate's conduct wll be
judged by CBV) inits oversight role, not by what CBViwoul d have done in the
ci rcunstances, but by whether the Sate acted arbitrarily or capriciously or
abused its discretion under the Sate surface mning programlawin its
actions inresponse tothe TN 30 CER 8 842 11(b) (1) (ii)(B(2); Mrgan
Farm Inc., 141 IBLAat 100; Attsburg & Mdway Gal Mning @. v. BV 132
IBLAS9, 74, 102 1.0 1, 9 (1995); Ronald Miynard, 130 | BLA 260, 266 (19%4).

A person chal | enging an CBMdeci sion not to order a Federal inspection
or take Federal enforcenent action in response to a citizen's conpl ai nt,
because the Sate regulatory authority' s response was appropriate or showned
good cause for not taking action, bears the burden of establishing error in
CBMs decision. Mrgan Farm Inc., 141 IBLA at 100; Ronald Miynard, 130
IBLAat 266. In order todo sointhis case, the Tatuns nust show t hat
DM5 s action in response to the TENwas arbitrary, capricious, or
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an abuse of discretion. Appellants are clearly incorrect in their assertion
that it isnot their "responsibility to prove the mne O D cause the danage
- the mne should prove that they didn't.” (SIR9%6-91 at 9.)

A |BA9%-90

Ve turn first to the appeal (1BLA 96-90) relating to Molation 1 of
the TON concerni ng appel | ants' water wel .

[2] Appellants argue that the | oss of their water supply constitutes
aviolation of section 720(a)(2) of SMFA 30 USC § 1309a(a)(2) (199),
and 30 CF R 8§ 817.41(j), and their Sate equivalents. 4 Section 720(a)
of SMRA provides, inrelevant part, that:

Unhder ground coal nani ng operations conducted after Qrtober
24, 1992, shall conply wth * * * the fol | owng requi renents:

* * * * * * *

(2 Ponptly replace any drinking, donestic, or
residential water supply froma well or spring in existence
prior to the application for a surface coal mining and
recl anation permt, which has been affected by contamnati on,
dimnution, or interruption resulting fromunderground coal
nmni ng operations.

30 USC § 1309(a) (1994). To the sane effect is 30 CF R § 817.41()).
The applicable Sate regulation, 2 Glo. de Regs. § 4.05.15 (1991),
specifically provides, in pertinent part, that:

Any person who conducts * * * underground mini ng
activities shall replace the water supply of any ower of a
vested water right whichis proxinately injured as a result of
the mining activities in a nanner consistent wth applicable
Sate law

Qur initia inquiry is whether or not the well in question constitutes
a "drinking, donestic, or residential water supply" wthin the

4/ Section 720(a)(2) of SMRA was added by section 2504(a) (1) of the Energy
Policy Act of 1992, Rub. L. No. 102-486, 106 Sat. 2776, 3104, on (ct. 24,
1992, as aresult of the court's Jan. 29, 1988, decision in National
Widife Federation v. Hxdel, 83 F 2d 694, 753-54 (DC dr.), hol ding that
section 717(b) of SMRA 30 US C 8§ 1307(b) (1994), pertaining to the

repl acenent of a water supply adversely affected by a "surface coal mne
operation,” did not apply in the case of danage caused by an under ground
operati on.
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neani ng of SMRA because, even if the record shows a dimnution of the
vater supply, BR isonly liableif the water supply is subject to
repl acenent .

Uhder the regulations at 30 CE. R § 701. 5, the phrase "dri nki ng,
donestic, or residential water supply,” as used in 30 US C § 1309a(a)(2)
(1994), is defined as

water recei ved froma well or spring and any appurt enant
delivery systemthat provides water for direct human consunption
or household use. VélIs and springs that serve only
agricultural, conmercial or industrial enterprises are not

i ncl uded except to the extent the water supply is for direct
hunan consunpti on or hunan sanitation, or donestic use.

Appel | ants argue that the water well in question, which was desi gned
to supply water for livestock, provides water for a "donesti c use" under the
regulation. On the other hand, CBVlasserts that use for |ivestock purposes
inthis case is not donestic use and any dimnution in that supply was not a
violation of section 720(a) of SMIRA 30 US C § 1309a(a) (1994).

CAMirefers to the followng | anguage in the regul atory preantl e:

CGAMconcl udes that the terns "donestic" and "residential " are
intended to have broader neaning than nerely drinking water for
hunan consunption. Rather, these terns reasonably shoul d be
understood to include a full range of donestic uses, including
irrigation of non-cormercial gardens and agricultural fields,
and use of well and spring water for househol d purposes ot her
than hunan consunpt i on.

60 Fed. Reg. 16722, 16723-24 (Mar. 31, 1995). The preanble states that this
interpretation of section 720(a) of SVRA properly extends the statutory
requirenent for water supply repl acenent to "private honeowners” who engage
in "donestic uses [of water] such as non-comnmercial farming, gardening and
other horticultural activities," as distingui shed fromcommercia and ot her
nondonesti c water supply users:

Miny rural honeowners conduct extensi ve non-conmerci al donestic
agricultural and horticultural activities, as an integral and
even essential part of a honestead. Failure to require

repl acenent of the water supply needed for such donestic
agricultural and horticultural uses would fail to nake the
residential user whol e.

Id.

CBMasserts that appellants' water supply does not constitute a
"drinking, donestic, or residential water supply," wthin the neani ng of
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section 720(a) of SMIRA because the watering of |ivestock is a conmercial
agricultural use of water.

There is no evidence in the record that appellants used the well in
question for any purpose after acquiring their property in 1988. However,
they stated in their August 1995 request for infornal review that the
past ure had been used to hold cattle and horses and "[i]f we had water at
that |ocation we could again use this location to hold our cattle and horses
*x x " H  (Letter to (BM dated Aug. 12, 1995, at 2.) Appellants' claim
intheir SRat page 5 that "[a]ll our acreage is for donestic use," is
belied by their statenent in a copy of aletter inthe record from
appel lants to Senator Phil Gamm dated April 5, 1995, in which they
represent that "[o]ur hone and ranch in Mlorado is a multi-mllion [dollar]
operation * * *." Anmulti-mllion dollar operation that includes the
pasturing, grazing, and watering of livestock is clearly a conmercial
operati on.

Therefore, we nust conclude that the well in question did not
constitute a "drinking, donestic, or residential water supply,” wthin the
neani ng of section 720(a) of SMIRA 30 US C § 1309a(a) (1994), for which
BR was |liable to provide a repl acenent. 6/

Likewse, the facts fail to showa violation of Sate lawas al | eged
inthe TN (BMasserts that appel lants are only entitled to relief if
BR's underground coal mining operations interfered wth a "vested wat er
right," because, under 2 @l o. de Regs. § 4.05.15 (1991), repl acenent is
only required for a "vested water right." (Answer at 14.) (CBAMnotes that
DM had already determined, as set forthinits June 6, 1995, letter, that
appel lants had no such right inthe water fromtheir well and that, since it
was reasonable on its face, DFOwas entitled to defer to that
interpretation. (Answer at 14-15, citing Httsburg & Mdway Gal Mning Q.
v. 3V 132 IBLAat 89-90, 102 I.D at 16-17.) (BMasserts that, absent a
vested water right, OM5properly decided that BR had not violated the Sate
regul ati on.

5 [DM5stated that the well was |ocated wthin a "fenced-in pasture of
about 11 acres in size," but that the condition of the pasture, includ ng
"[s] one" knocked- down fencing and "nany" fence posts rotten at the base,
indicated that it had not been "recently used for grazing." (June 1995 DMG
Report at 2.)

6/ Gven our conclusion, we need not decide whether BR's actions resul ted
ina"dinmnution' of appellants’ water supply fromthe well. Athough DMG s
June 6, 1995, letter to CBVistates that "it is likely that the water |evel
inthe well was influenced by the adj acent underground worki ngs and exhaust
shaft," the attached report states that "[t]here has been no denonstration
tothe Dvision that there has been danage (a | oss of beneficial use.)"
(June 1995 DM Report at 9.) It continued: "[A possibl e drawdown caused
by mining does not necessarily nean that the water right has been injured.”
| d.
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DMGs June 5, 1995, Report, states at page 90 "According to the Sate
Bhgineer's Afice, a vested water right as it applies to the Tatumw ndml |
vell, could be either a permtted well or an adjudicated water right, and
the Tatumwel | is neither.” It further stated that in accordance wth Sate
BEngi neer's Gfice policy, an unpermtted and unadjudi cated wel | that has not
been used for 10 years is consi dered abandoned. "The Tatumw ndml| well
under current Sate Engineer's Gfice Policy, woul d be consi dered abandoned
*x x " ]d at 10. The record shows that DMGinvestigated the records in
the Sate Bngineer's Gfice and was unabl e to uncover any records show ng
that the well was permtted or that there was any adjudication of the water
rights for the well.

The determnation that appellants did not have a vested water right
served as the basis for DM5s concl usion that BR was not required by
section 4.05.15 of 2 Mlo. de Regs. (1991) to replace the water supply in
appel lants' well. Appellants have provi ded no evi dence to the contrary,
asserting only that DM5s conclusion "is sinply NOT THE LAW" (SR IBLA
96-90, at 8.)

Appel | ants have failed to establish any error in DM3s determnation
or in BMs acceptance of that determnation. In his August 24, 1995,
decision the Regional Drector stated that he concurred wth the DFO's
decision not toinitiate a Federal inspection or take Federal enforcenent
because DM5 s response to the TDNwas appropriate. V& hereby affirmthat
decision, as nodified, for the fol |l owng reasons.

Uhder the regul ations governing TEN's, an action or response by the
Sate regulatory authority that is not arbitrary, capricious, or an abuse of
discretion under the Sate programis consi dered "appropriate action" to
cause a violation to be corrected or "good cause" for failure to do so. 30
CER 8842 11(b)(i1)(B(2). Those regulations further state that
"[a] ppropriate action includes enforcenent or other action authorized under
the Sate programto cause the violation to be corrected” 30 CER §
842. 11(b) (11)(B(3). Inthis case, there was no enforcenent or other action
by DM5to cause the violation to be corrected. The reason is that DM found
no violation. Accordi ngly, CBMishoul d have concl uded that DMG s response
constituted "good cause" for failure to take action because, in accordance
wth 30 CFR 8§ 842.11(b)(ii)(B(4) (i), under the Sate programthe
violation did not exist. See Betty L. & Mises Tennant, 135 | BLA 217, 227-28
(1996); Patricia A Mrsh, 133 IBLA 372, 376-77 (1995).

B 1BA9-91

[3] Appellants have argued that the danage to their hone constituted
aviolation of section 720(a) of SMRA and 30 CF R § 817.121(¢)(2), and
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their Sate equivalents. Section 720(a) of SWRA provi des, in rel evant
part, that:

Uhder ground coal mini ng operations conducted after Qctober
24, 1992, shall conply wth * * * the fol |l owng requi renents:

(1) Pronptly repair, or conpensate for, nateria danage
resul ti ng fromsubsi dence caused to any occupi ed resi denti al
dwel ling and structures related thereto * * * due to underground
coal mining operations. Repair of danage shal |l include
rehabilitation, restoration, or replacenent of the danaged
occupi ed residentia dwelling and structures related thereto * *
*,  (onpensation shall be provided to the owner of the danaged
occupi ed residentia dwelling and structures related thereto * *
* and shall be inthe full anount of the dimnution in val ue
resul ting fromthe subsi dence.

30 USC §1309(a)(1) (1994). To the sane effect is 30 CFR §
817.121(c)(2).

"Miteria danage" is defined, inrelevant part, as "[a]ny significant
change in the condition, appearance or utility of any structure * * * from
its pre-subsidence condition.” 30 CFR 8 701.5 The applicable Sate
regulation, 2 @l o. Gde Regs. § 4.20.3(2) (1991), specifically provides, in
pertinent part, that:

Each person who conducts underground mining activities
which result in subsidence that causes naterial danage * * *
shall, wth respect to each surface area affected by subsi dence:

(a) Restore, rehabilitate, or renove and repl ace each
damaged structure * * * pronptly after danage is suffered, to
the condition it would be as if no subsi dence had occurred * *

(b) Rurchase the danaged structure * * * for its fair
narket, presubsidence value * * *; or

(c) Each person who conducts under ground nini ng
activities wll conpensate the owner of any surface structure in
full anount of the dimnution in val ue resulting fromsubsi dence

* * *

DM5 concl uded, wth the concurrence of (BM that BR's Frst North
Mii n under ground wor ki ngs had not caused any danage to appel | ants' house as
aresult of mne subsidence. (Letter to CBV) dated Feb. 23, 1995, at 1,
Letter to BV dated Aug. 23, 1995 at 1; Decision, dated Sept. 18, 1995, at
1-2.) DMGbased its conclusion on the opinion of its expert,
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Janes Pendl eton, an engi neering geol ogist, as well as of CBVIs experts,
Mchael F. Fosenthal, Dr. Jesse L. Qaft, and Ir. Kewal K Kohli, all of
whomi nspect ed appel | ants' house on one or nore occasi ons.

Pendl eton relied on the fact that there was no danage anywhere al ong
the foundation of the house, either in the concrete walls and cenent pl aster
coating on the walls of the basenent or in the rubbl e stone foundation, and
that such danage was necessary to establish that the house had been
subj ected to mine subsidence. This was substantiated by Kohli. (Kohli
Report at 1.) Likewse, Rosenthal stated that he had "never observed act ual
subsi dence danage to a structure where there has been no foundation
i nvol venent, " thus ruling out mine subsidence as the cause of the danage to
appel lants' house. (Menorandumto Fle, dated Feb. 16, 1995.)

In addition, Fosenthal noted that the "worst case subsi dence
[ conput er] nodel i ng" he had done al so indicated that nmine subsi dence was not
the cause of any of the danage to appell ants' house. (Menorandumto Fle,
dated Feb. 16, 1995 (referring to Trip Report at 2).) This was supported by
Qaft's own conputer nodeling. (CQaft Report at 4-5, 7.)

Appel lants contend that CBMerred in declining toinitiate a Federal
investigation and take Federal enforcenent action because BR's underground
mning operations caused naterial danage to their hone. (SR |BLA 96-91,
at 1, 7, 12, 14-15.) They argue that the three professional engineers hired
by them Gerity, Atwooll, and Reins, as well as Mgil, the Las A nas
Qounty Bui I ding Inspector, each support the conclusion that the "najority"
of the danage evident in their house resulted frommne subsi dence. 1d. at
1. They state that "[t]he study of the cause and effect of coal mningis
not exact,” but that "[n]o other reasonabl e expl anation can explai n what has
happened to our hone * * *." |d. at 2. Thus, appellants concl ude that BR
was required to repair the danage to their house or conpensate themfor that
damage. 1d. at 12, 14.

Gerity believed that subsi dence coul d have caused the danage to
appel lants' house because there was no verified distance fromthe nine
workings to the house. (Menorandumto Tatuns fromGerity, dated Dec. 27,
1994, at 3 ("M criticismof [OM5S] reports is they did not indicate that
they * * * elimnated the possibl e [ subsi dence] effects because of the
unsubstantiated distance").) He later stated, after further reviewng DMG s
files and reference infornation and again visiting the site, that "[t]here
is definitely the possibility of mne subsidence, and this subsi dence coul d
have af fected the stability of the house.” ("Report on the Fotential Causes
of Subsidence of the Solitario Ranch House," dated January 1995 at 2.)
Gerity attributed this possibility first to the fact that subsidence "does
occur"™ even wth limted extraction roomand pillar mning: "Grer tine, the
mne roof may fail, the pillars nay fail, or the mne floor nay fail.
Failure is often accel erated by water inthe mne, affecting the stability
of the rocks, and failure can al so occur when the floors are soft.” Id. at
3; see Menorandumto Tatuns fromGerity, dated July 13, 1995, at 2-3.
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Atwool |, who inspected Appel lants' house on February 23, 1995,
concl uded that the cracks observed in the exterior and interior walls were
w der and nore pronounced in the eastern two-story portion of the house than
inthe western one-story portion, wiere the cracks were fromhairline to
less than one-eighth of an inch wde. (Letter to Appellants, dated Mrch
16, 1995, at 1-2.) He attributed the narrow cracking generally in the
western one-story portion of the house to the nornal aging process of an ol d
adobe house, but the severe cracking generally in the eastern two- story
portion of the house, which was "[r]elatively recent [and] * * * possibly
ongoing,"” to a "settlenent incident.” 1d. at 3. H pointed out that the
freshness of sone of the cracks was "indicated by the separation of recently
pai nted surfaces." 1d.

Atwool | then proceeded to assess the possibility that this extensive
cracki ng was caused by water |eaking fromthe roof, the rotting roots
attached to the stunps of two large nearby cottonwood trees, fluctuations in
the high water table, poor drai nage around the house, deterioration of walls
above the foundation, or, finally, subsidence extending northeast fromBR's
Frst North Min mning. (Letter to Appellants, dated Mrch 16, 1995, at 4-
6.) He ruled out each of the possible expl anations other than nine
subsi dence, nostly because none expl ai ned the extent or recent nature of the
danage to the eastern two-story portion of the house. 1d. Wiile he
bel i eved that the evidence did not categorically point to a specific cause
for the danage, considering the lack of other possibl e causes and the fact
that danage had been occurring since the mning took place, Atwool |
concl uded that "surface novenents due to coal mine subsidence are a likely
reason for the danage.”" 1d. at 7.

Reins, who inspected the house on April 24, 1995, agreed wth Atwool |
that the danage was "fairly recent” and nostly on the eastern two-story
portion of the house. (Letter to Appellants, dated My 23, 1995 at 2.) He
also noted that the danage was likely due to a rotation of the east and
south wal |l s donvard and anay fromthe rest of the house, since the
consi stent (rather than randon) orientation and pattern of the danage
supported that conclusion. [d. at 4; Menorandumto Appel | ants, dated June
30, 1995, at 3. Wile, like Pend eton, he had not been able to i nspect the
foundation underlying this portion of the house, Reins neverthel ess stated:.

The locations, geonetry, and orientation of the distress
w thin house strongly suggest that the east and south walls are
rotating anay fromthe rest of the structural framng. It
appears that the foundation systens beneath these two wal | s have
subsi ded. The nagni tude of the subsi dence does not appear to be
particul arly substantial. However, even a fairly subtle
novenent of the foundation woul d be nagnified i n the novenents
and rotations of the framng and bearing wal | s above.

If the residence was a conventi onal, wood-franed house,
these rel atively snall novenents might have been easily
acconmodat ed wthout significant distress. Hwever, adobe
construction is inherently incapabl e of resisting or
acconmodat i ng such
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novenents and wll, in fact, provide a clear and pronounced
nani festati on of even mnor subsi dence.

(Letter to Appellants, dated My 23, 1995, at 4.) He later explained the
absence of any evidence of distress in the foundation on the basis that the
foundation and the overlyi ng adobe structure had noved i n tandem but that
the distress was exhibited only inthe relatively fragi|l e adobe structure
and not in the foundati on:

[B ecause of the lack of tensile capacity and reinforcing wthin
adobe structures, they wll quickly and sonetines dranatical |y
exhibit cracking and separation distress if the original

bui I ding geonetry is distorted. Uhlike conventional reinforced
concrete, steel or tinper structures which have an ability to
resist, bridge or redistribute oads, and thus mnimze visibl e
signs of distress, adobe structures inmediately tell you if
sonet hing i s novi ng.

(Menorandumto Appel lants, dated June 30, 1995, at 3-4.) In his My 23
1995, letter to appellants, Reins stated at page 4 that he agreed wth the
opinion of the Tatung' other consultants that mne subsi dence was the
"likely reason for nuch of the danage to the house.” In his subsequent June
30, 1995, he stated at page 3

Apparently, the underlying premse which pronpts M.
Pend eton to reject the notion that subsidence has occurred is
that there is no known foundation distress. |In our practice we
routinel y observe foundation systens that exhibit no significant
di stress despite pronounced (nany inches) heave or settlenent.
Inthis particular instance we estinate that the foundation
novenents are not particul arly substantial. As such, the
foundation systemfor the house is sinply "going along for the
ride."

Fol  ow ng conpl etion of briefing in the case, the Tatuns filed wth
the Board on February 26, 1998, a suppl enental exhibit, designated by them
as Exhibit A15 in support of their position that mne subsidence caused
damage to their hone and that CBMacted i nproperly in finding DM3 s response
tothe TONto be appropriate. That exhibit is a copy of a decision issued
on Decenber 1, 1997, by the Dstrict Qurt, Gunty of Las Aninas, Gl orado,
inthe nmatter styled Janes (Jim Tatumand Ann Tatumv. Basin Resour ces,
Inc., No. 92 Q/ 127. Therein, Dstrict Judge Jesse Mainzanares found, inter
aia, that

[€]vidence at trial established that extensive underground coal
nmni ng operati ons were conducted near, and under the
plaintiffs['] property line and wthin 300 feet of their

resi dence. Subsidence was evident in various |ocations on the
Tat umproperty, including the railroad tracks runni ng through
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the Tatumproperty, and a sink hol e near the Tat umresi dence.
[7/] The Tatumresi dence was consi derabl y danaged by the
subsi dence, whi ch was caused by the mini ng operation.

(Decision at 4.) The Judge avwarded the Tatuns conpensat ory danages for the
dimnution in value of their property.

In an order dated August 17, 1999, this Board directed the Gfice of
the Solicitor to respond to Exhibit A15 wthin 30 days of receipt of that
order. Qver 60 days later, on Qctober 25, 1999, the Board recei ved a
request fromcounsel for CBMiseeking "an extension of tine, consisting of 3
days, until Mnday, Qctober 25, 1999," in which to file a response to the
Board s order. Onh rtober 29, 1999, the Board recei ved a request from
counsel for a second extension of tine tofile, this tine "until Védnesday,
Qctober 27, 1999." The Board received a third request for extension of tine
fromcounsel on Novenber 1, 1999, seeking an extension to file "until
Novenier 3, 1999." Qounsel did not file any response to our order.

By order dated Novenber 12, 1999, the Board denied the requests for
extension and rul ed that any submssion nade by counsel in response to
August 17, 1999, order after the date of our Noventer 12, 1999, order woul d
not becone a part of the record in this case.

The evi dence of experts for the Sate and CBMtends to establish that
sonet hi ng ot her than subsi dence, al though there is no agreenent as to what,
caused the structural danage to the Tatuns' house. The Tatuns' experts, on
the other hand, appear to agree that there is little explanation for the
danage ot her than subsi dence.

However, the Tatuns have al so presented a copy of Judge Minzanares'
deci si on whi ch was rendered followng a 6-day hearing in April 1997 during
whi ch he heard the testinony of "approxi nately twenty-ei ght (28) wtnesses
and recei ved over one hundred (100) exhibits into evidence.”" (Exh. A 15 at
1.) BMhas not tinely responded to a direction to address the Judge' s
decision. In his decision, the Judge found that subsidence was the cause of
"consi derabl €' danage to the Tatuns' house.

As stated above in the discussion concerning | BLA 96-90, under the
regul ations governing TEN's, an action or response by the Sate regul atory
authority that is not arbitrary, capricious, or an abuse of discretion under
the Sate programis considered "appropriate action" to cause a

7/ Vé find no other reference to asink hole in the record in this case
other than in Appel lants' Response to Appellee’'s Qiginal Axswer, where they
state at page 3, "[a] sinkhol e or depressi on has now appeared just south of
the Tatums house. This fits the tria testinony that a sinkhol e or

depressi on coul d be expected in the event of soft floor or pillar failure "
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violation to be corrected or "good cause" for failuretodoso. 30 CFR 8§
842.11(b)(i1)(B(2). Those regulations further state that "[a] ppropriate
action includes enforcenent or other action authori zed under the Sate
programto cause the violation to be corrected.”™ 30 CFER 8§

842. 11(b) (i) (B (3).

Inthis case, there was no enforcenent or other action by DM5to cause
aviolation to be corrected because DM5found that BR's nining operation
did not cause subsi dence danage to the Tatumresi dence. Unhder the
regul ations, CBMwas to determine "whet her the standards for appropriate
action or good cause for such failure" werenet. 30 CER 8§

842 11(b)(11)(D)(B(1). Athough DM5took no action, the CBVAFO concl uded
DMG took appropriate action. The Regional Orector affirned that

concl usion. However, if CBViconsidered DMGs determinati on not to be

arbitrary, capricious, or an abuse of discretion under the Sate program it

shoul d have concl uded that DM5 s response constituted "good cause" for

failure to take action because, in accordance wth 30 CE R §

842. 11(b) (i1)(B(4) (i), under the Sate programthe viol ation did not exist.

See Brnest Back, 135 IBLA at 249-50.

V¢ bel i eve, honever, that the present record establishes by a
preponderance of the evidence that a violation did exist. Appellants have
presented a deci sion issued by a Gl orado Sate court in a case inval ving
themand BR. Athough neither DM nor CBViwere parties to that proceed ng,
the Judge determined that subsi dence caused by BR's mining operation did,
infact, danage appel |l ants' residence. Such a finding establishes a
violation of the @lorado Sate programunder 2 @l o. de Regs. 4.20, as
cited in the TDN

V¢ conclude that CM3s determination that no violation existed, which
served as the basis for (GBVIs actions under 30 CE R 8 842. 11(b)(ii)(B (1),
is, therefore, not supported by the present record and is arbitrary,
capricious, and an abuse of discretion. For that reason, we cannot uphol d
the Regional Drector's decision and, hereby, vacate it. In addition, the
underlying AFOdecision is al so vacated. The case i s renanded to CBvifor
appropriate action.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromin IBLA96-90 is affirned as nodi fied and the deci si on
appeal ed fromin IBLA 96-91 i s vacated and the case renanded to CBMfor
appropriate action.

Bruce R Harris
Deputy Chief Administrative Judge
| concur:

Janes L. Byrnes
Chief Administrative Judge
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